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RECEIVED

FEDERAL ELECTION
BEFORE THE FEDERAL ELECTION COMMISSIGR{HMISSION

CRETARIAT
In the Matter of ; 2000 MAY |70 A %55
Mary Robert ) MUR 5321
Janet Robert ) SE“sr[lvE
Minnesotans for Janet Robert )
Rob LaFrentz, as treasurer )

GENERAL COUNSEL'S REPORT #2

L ACTIONS RECOMMENDED: Enfer into preprobable cause conciliation with Mary
Robert, Janet Robert, and Minnesotans for Janet Robert and Rob LaF: rentz, as treasurer
(“respondents.’).1
I. BACKGROUND

This matter involves whether an $800,000 monetary gift the Candidate’s mother
(Mary Robert) made to the Candidate (Janet Robert) during candidacy was an excessive
contribution or became the Candidate’s “personal funds,” which would not be subject to the
contribution limits. See 2 U.S.C. § 441a(a)(1)(A) and 11 C.F.R. § 110.10. On March 4, 2004,
the Commission found reason to believe that: Mary Robert violated 2 U.S.C. §§ 441a(a)(1)(A) |
and (a)(3); Janet Robert violated 2 U.S.C. § 441a(f), and, Janet Robert for Congress and Teresa
Silha, as treasurer, violated 2 U.S.C. §§ 441a(f) and 434(b). The Commission also authorized the
use of compulsory process if the respondents did not cooperate with our informal request for -
information.

The notification letters invited the respondents to provide additional information

concerning family gifts made prior to candidacy, the circumstances surrounding the $800,000

! Since the Commission’s reason to believe findings, Janet Robert has submitted an amended Statement of

Organization indicating that the committee has been renamed Minnesotans for Janet Robert and that the new
treasurer is Rob LaFrentz. A new designation of counsel form has been submitted for these respondents.

Docs #8626
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| gifts, and sources of funds for the loans the Candidate made to her campaigri. In response,

counsel for the Candidate’s mother and counsel for the Candidate and her conimit_tee subrriittéd a

: joint letter ' _ requesting an extension to respond formally

to the Commission’s findings until after a meeting to discuss further the matter. Attachment 1.

.We granted the extension arid,subsequently met with both counsel. Counsel also provided: a

chart of the Robert family gift history; an affidavit from the Candidate; bank st_atemehts frbni the

-,Ca_ndidate’s mother showing the source of funds fof the $800,000 gifts; financial documents

from the Candidate relating to the sources of funds for loans to her campaign; and notes from the
Candidate’s mother that were attached to each of the $800,000 checks. Attachment 2. We

separately obtained a copy of the Candidate’s financial disclosure report that the Candidate filed

_in 2002 with the Clerk of the U.S. Housé of Representatives. Attachment 3.

~ As further discussed below, based on the information gathered thus far, we cohclude that

“the $800,000 gift was an excessive contribution from the Candidate’s mother to the Candidate.

I ANALYSIS

| The respondents had airgugd that. the $800,000 gift constituted “personal funds” of the
andidate because such a gift was cﬁstomarily given in years prior to candidacy, the gift was
made.for personal and estate plannin'g'regsons; and the Candidate and her siblings received equal
$800,000 giﬁs. The Candidate had also argued that she would have had sufﬁcient liquid assets

without her mother’s monetary gift to make the loans to her‘campaign.
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As further discussed below, the information available establisﬁes that the $800,000 gift |
was not l“personal funds” of the Candidate under 11 C.F.R. § 110.10(b)(2), but was a
contribution under the Act, subject to the limitations of 2 U.S.C. §§ 441a(a)(1)(A) and (a)(3).2
Specifically, the $800,000 gift does not fit the pattern of gifts previously made, the personal and
estate planning reasons do not, by themselves, qualify a gift as “personal funds” under the
regulations, the circumstances surrounding the gift indicate that the gift was connected to
candidacy, and the Candidate would not have had sufficient liquid assets to make the loans to her
campaign.

First, the chart listing the Robert family gifts, covering the years 1968 through .2004, does
not support respondents’ assertions that the $800,000 monetary gift fit the pattern of gifts made
before candidacy. Attachment 1, pp. 1-4. The chart reflects annual gifts to the children that were
made primarily in December-March, with the majority of gifts in the $5,000-$20,000 range, and
largely in the form of Siegél-Robert, Inc. stock rather than in cash. Id. The Candidate’s mother
made some gifts of shares valuéd at ovér $100,000, but only in March and October 1997 and in
May 2000 did the Candidate’s mother make gifts to the children of shares valued at a comparable
or l.arger amount than the $800,000 gift. By contrast, the $800,000 gifts in late August-

September 2002 represent the first time that the Robert children received a monetary gift of such

2 A candidate for federal office may make unlimited expenditures and loans from personal funds. 11 C.F.R.

§ 110.10. The Commission’s regulations define personal funds as including: salary and other earned income from
bona fide employment; dividends and proceeds from the sale of the candidate’s stocks or other investments; bequests
to the candidate; income from trusts established prior to candidacy; income from trusts established by bequest after
candidacy of which the candidate is the beneficiary; gifts of a personal nature customarily received prior to
candidacy; and proceeds from lotteries and similar legal games of chance. 11 C.F.R. § 110.10(b)(2). Each of these
circumstances eliminates any link between the transfers and the candidacy. The Commission’s regulations thereby
strike a balance between barring any transfers of funds from family members exceeding the contribution limits and
permitting a narrowly defined group of circumstances which, by objective means, demonstrates that the transfers
were unconnected to the candidacy.
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size; the largest monetary gift received up to that pomt had been only $23 952 In short, wh11e |

the $800 000 gift came in a form, tlmlng, and amount that could 1mmed1ately assist the

'Candidate’s campaign, it differed materially from the record of gifts “which had been

custornarivly received prior to candidacy.” 11 C.F.R. § 1 10.10(b)(2).
Second the respondents personal and estate plannmg reasons for making the gift do not

transform the gift into “personal funds.” The Candrdate s mother has argued that the $800, 000

_grfts were part of a pattern of estate planning, explarmng that by 2002, she had already givenor =

sold most of the Siegel-Robert, Inc. stock to her children and now held liquid assets in excess of

$40 _millton and received an annual income of See First General Counsel’s Report

(“FGCR”), dated February 27, 2004 The Candidate’s mother argued that she decided to make
.the equal $800 000 gifts because of her age, assets the apphcable gift and estate tax rules and
“her wish that her chlldren receive substantlal pomons of her estate wh11e she was still alive. /d.

- Financial documents show that the Candidate’s mother liquidated bonds to raise the funds for the

$800,000 gifts. Attachment 2, pp. 26-28. According to counsel, the Candidate’s mother sold the

bond_s to finance the gifts and r_outinely sells and purchases bonds to generate income and as part -

of her estate planning. While personal and estate planning reasons and transfers of equal value
might have been relevant if the evidence also had shown that the gift was -consistent with a
pattern of gift giving before candidacy, such factors do not by'.th'emselves qualify the gift as -

-‘-‘personal funds” under the regulations. See FGCR, pp. 9-10. The statute and regulations could

be effectively circumvented if family members could justify gifts made after candidacy solely on

the basis of personal or estate planning considerations. /d. at'10.

The Candidate’ mother made several large monetary gifts to each of her children after she made the
$800,000 gifts. Such gifts cannot demonstrate “gifts of a personal nature which had been customarily recerved prior
to candrdacy ” 11 CF.R. § 110. lO(b)(2)
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Third, the circumstances surrounding the making of the $800,000 gift indicate that it was
connected to candidacy. In her affidavit, the Candidate acknowledges, and her bank statements
show, that she used the proceeds from the $800,000 gift to make loans to her campaign, but the
Candidate avers that the $800,000 gift was unanticipated and that she had no knowledge she
would receive the gift until a day or two before. Attachment 2, pp. 8-9. The Candidate also
avers that she decided to use the $800,000 for her campaign after several we-eks of pressure from
her campaign advisers to use the gift and after she was told that it would _be “the minimum
needed to have a realistic chance of being successful.”* Id. at 8. While this explanation raises
questions, see footnote 4, the available information nonetheless establishes a direct link between
the $800,000 gift and the use of the gift forlan urgent need, i.e., media buys during a critical time
in the campaign. |

Fourth, the available information also showé that the Candidate did not have sufficient
available liquid assets to make the loans to her campaign and that the $800,000 gift spared her
from having to use other, more time-consuming and costly means, to raise the funds. Bank
statements submitted by the Candidate show that she deposited the $800,000 gift on August 30,
2002; the check cleared on September 3, 2002. Shortly thereafter, the Candidate withdrew funds
for campaign loans on September 18, 2002 ($306,000) and on September 24, 2002 ($500,000),
(/d. at 24-25), land the campaign made two media disbursements on the same dates in the same

amounts. Without her mother’s $800,000 gift, the Candidate’s bank balance before she made the

4 The Candidate’s explanation about the circumstances surrounding her receipt and use of the $800,000 gift

raises more questions than supports respondents’ arguments that the gift was unconnected to candidacy. First, the
Candidate’s mother has not specifically explained, beyond citing to general estate planning reasons, why she decided
to make the gift in late August-September, during the middle of the Candidate’s campaign rather than at the usual
time, December-March. In addition, the Candidate has not explained why she made a special request to her mother’s
bookkeeper to have the check sent to her (the other children’s checks were dated and sent several days after the
Candidate’s check).
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two loans would havg been approximately $180,000. Thqs, it appears that the Candidate,
without her mother’s gift, would not have had cash to make the loans that paid for the media
buys. Although the Candidate avers that she had sufﬁcient assets in the form of her remaining
150,000 shares of Siegel-Robert, Inc. stock to redeem or to use as security for additional bank
loans, she has acknowledged that hér mother’s monetary gift enabled her to make the campaign
loans so that she did not have to resort to other means, i.e., borrowing against or redeeming the
shares. > Id. at 9.

Based on the information provided by couﬁsel, we conclude that the $800,000 monetary
gift does not fit any of the categories of “personal funds” set forth in the regulation, and does not
provide objective evidence similar to the circumstances in the regulation that the gift was
unconnected to the Candidate’s campaign. See 11 C.F.R. § 110.10(b)(2). In addition, the
information provided shows that the Candidate used the proceeds from the $800,600 monetary

gift to make two loans to her campaign and that she would not have had sufficient 1iqi1id assets,

| without the gift, to make these loans.

Counsel for the Candidate’s mother has informed this Office that the Candidate’s mother

sought legal advice before making the $800,000 monetary gifts and was advised that the gift

d Financial documents provided by the Candidate show that on May 15, 2002, the Candidate owned 214,422
shares of Siegel-Robert, Inc. stock valued at $17.17 per share and retained 150,000 shares of unencumbered stock,
after she used 64,075 of those shares as security for the $750,000 bank loan she obtained to make the first loan to her
campaign. Attachment 2, pp. 10-17.

Regarding the procedures for redeeming Siegel-Robert, Inc. shares, the Vice-President, Treasurer, of
Siegel-Robert, Inc., has stated in a letter that it has been the company’s practice “to accommodate” shareholders who
wish to liquidate company stock though the company has not been legally required to do so. Attachment 2, p. 20. In
conversations with this Office, counsel has indicated that to have the company shares redeemed, another family
member would have to agree to purchase those shares. Along those lines, counsel indicated that the Candidate had
asked two of her sisters in April 2002 whether they would be willing to redeem her shares if she needed it, that the
sisters had agreed to do so but that the Candidate had not asked them again. Counsel has also said that he was
informed that the paperwork to process either a bank loan or to redeem the shares would have taken 72 hours.
Counsel, however, has not provided documentation to substantiate those assertions nor has counsel explained how
long it would take for the funds to be made available.
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would not be considered a contribution to the Candidate if each child received the same amount

and the gift was made for estate planning reasons. Although reliance on the advice of counsel

‘might negate the rens red required for finding that a violation was knowing and willful, this

Office is not recommending that the Commission make any such findings. Accordingly, while

_ the reliance on the advice of counsel might appropriately be considered as a mitigating factor

during conciliation, it is not legally relevant to liability. See FEC v. Friends of Jane Harman,

.59 F. Supp. 2d 1046 (C.D. Cal. 1 999).(re1iance oh the advice of counsel is évid'e_n_ce of good faith

belief that conduct was not illegal and relevant to detérmining the amount of a civil peﬁalty, but

_ does not absolve the respondents of liability for the violation).

IV." DISCUSSION OF CONCILIATION PROVISIONS AND'CIVI.L PENALTY

To expedite the resolution of this matter, this Office recommends that the Commi_ssioh _

 approve preprobable cause conciliation with these respondents.

19
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1
2
3 V. RECOMMENDATIONS
4
5 1. Enter into conciliation with Mary Robert, Janet Robert, Minnesotans for Janet Robert,
6 and Rob LaFrentz, as treasurer, prior to a finding of probable cause to believe.
” _
8 2. Authorize an appropriate conciliation agreement and approve the appropriate letters.
9 .
10 ' Lawrence H. Norton
11 General Counsel
12 _ :
13 o Rhonda J. Vosdingh -
14 ) Associate General Counsel
15 : for Enforcement
16 - /) \ N\
8 L/4(WT | BY; qlfty, I, AN,
19 Date : "\J_o/rdthan Bemnstein
20 _ Assistant General Counsel '
21 ) ' . o
22 | ﬁ%ﬁgﬁ&%‘z@
23 : Dominiqué Dillenseger - .
24 _ o Attomey

25  Attachments
26 1. Letter from counsel, dated April 1, 2004

27 2. Responses/Documents to Informal Discovery
28 3. Candidate Financial Disclosure Statement
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P.0. Box 624
Stilhwater, MN 55082
651-735-7876 Fax 651-730-4288
Jrobert@janetrobertforcongress.com
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~ August 8, 2002 fa & =
e 1 )
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2R = %
The Clerk - LB
_ ZT 0
U.S. House if Representatives 2 o 2
Legislative Resource Center _ = T3
B106 Cannon House Office Building @
Washington, DC 20515-6612 .
Fax #: (202) 225-0146 or (202) 226-5207

\
@

Following is my Financial Disclosure Statement which is dtc August 9, 2002. I have
-also Féd Ex’ed the Statement scheduled to arrive August 9, 2002 to your attention. If you
have any questions concerning this manner please contact me at (651) 735-7876.

Sincerely,

' Brepared and paid far by Jonet Robert for Congress T8

Contributions ere not tox deductible. Crparate contributions prohibited by Jaw,
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